AN INTERVIEW WITH CLIFF ENNICO

ON “THE FUTURE OF THE LEGAL PROFESSION IN AMERICA”

Conducted by Charles R. Hann, Altman Weil Pensa Inc.

HANN:
Cliff, you have a very interesting legal career right now.  Tell us a little about it.

ENNICO:
“Interesting” isn’t the word.  I like to compare my career to a four-legged stool.  Leg # 1 is my solo law practice, representing growing companies as “outside general counsel”.  Leg # 2 is my publishing company, Biennix Corporation, which I formed in 1990 to create books, articles, seminars and other resources to help lawyers manage their careers better and improve their “people skills”.  Leg # 3 are the law and business books I’ve written over the years, some of which I have to supplement once or twice a year.  Leg # 4 is my “business law expert” role on television – I host the MoneyHunt show on Public Television and have just shot the pilot of a “news for entrepreneurs” TV show which is currently being pitched to the cable networks.

HANN:
How did you get involved in such a variety of things?
ENNICO:
By accident and evolution, which is how almost all careers develop.  I was working as an associate in a Wall Street law firm back in the mid 1980s when I got the idea for a series of career books for lawyers.  I tried to sell the concept to the major law book publishers, but none were interested at the time.  They all thought it was a great idea, but they weren’t set up to make money on inexpensive paperbacks that didn’t need updating every year.  A couple of them, though, had law books that had been abandoned for one reason or another by their original authors, and needed someone to keep them up-to-date.  This is how I got into the law book business.

I never gave up on the idea of career books for lawyers.  Not wanting to miss the opportunity, I decided to do them myself as a part-time “self-publisher”.  I am told that one of my books, a job interviewing guide for lawyers, is the book most frequently stolen from law libraries around the country, so I must be doing something right.


I left Wall Street in 1991 and joined a law firm in southern Connecticut, thinking this would slow me down and give me more time to write and publish.  Unbeknownst to me, there were hundreds of small startup software and technology companies in the New York suburbs that desperately needed legal services but couldn’t afford Wall Street rates.  At that time, I was probably one of the only suburban lawyers who had ever seen a software license before, and my rates were reasonable.  Word got around in the high-tech community and I soon found myself with more business than I could handle.  

One of these clients became a personal friend of mine, and when we developed the idea for MoneyHunt in 1995, at the very beginning of the Internet craze, I became the co-host and “legal expert” on the show with my own little segment.  Next thing you know, I had my own spinoff show on PBS called MoneyHunt Small Business Challenge.  A number of business celebrities have been guests on my show and enjoyed the experience so much that they have since asked me to co-author books and co-host TV pilots with them.  One thing always leads to another if you do it right.

HANN:
Let’s go back to the beginning.  How did you decide to become a lawyer in the first place?

ENNICO:
When I was a kid I loved books, the arts, schoolwork, academics and “things of the mind”.  In high school I read history, philosophy, advanced mathematics and the “great books” for fun.  I decided very early that I couldn’t be happy in my career if it didn’t have an intellectual component to it, and everybody told me I was born to be a college professor.  By the time I got to college, however, I realized that I did not want to be a professor because they seemed to me too far removed from the “real world” – they were all brilliant, but many of them needed help crossing the street and balancing their checkbooks.  

The law seemed to me at the time to be a perfect compromise – it is (or at least was) an intellectual “gentleman’s profession” that helped solve business and personal problems in the real world.  You were looked up to by just about everyone, you could become a leader in your community (heck, even President), and you got to use your brain in a creative way.  People told me the money wasn’t bad, either.

HANN:
How does the profession differ today from what the profession was like when you began your career 20 years ago?

ENNICO:
The law has become a business like any other.  The collegiality and intellectual camaraderie that infused most law firms 20 years ago is gone today.  Much of today’s legal work is uncreative paper pushing.  Clients do not value our advice, and ask for it less and less.  Your colleagues have little loyalty to you or to “the firm”.  And forget about respect.  What clients want are bottom line, tangible “deliverables”, such as documents on demand.  They want them on their terms, in “real time” (a high tech way of saying “immediately”) and for the lowest possible cost.  Many if not most legal services are fast becoming commodities, and anyone with business sense knows there is only one way to compete successfully in a commodity market – you have to offer the lowest price.

HANN:
What changes do you see on the horizon for our profession?

ENNICO:
I think it’s safe to say that the legal profession in 25 years won’t look anything like it does today.  Looking at the big picture, I think lawyers will have to fight to define themselves among the growing number of competing services from nonlawyers.  Many of the things we do for folks (such as document drafting and negotiation) can be done just as well, and are being done more and more, by nonlawyers.  Heck, you’ve even got 15 year old kids giving legal advice on the Internet, illegally of course.   It won’t be long before software programs will be developed that will enable nonlawyers to customize and negotiate their own legal documents without outside assistance.

Closer to home, I think corporate in-house legal departments will be getting smaller and smaller, with only a handful of attorneys at even the largest companies.  The glut of lawyers shows no sign of abating, and corporations have awakened to the fact that it is often cheaper to “buy” legal services than provide them internally.  The trend for corporations will be to “outsource” these services wherever possible, with the result that an in-house legal job will increasingly be viewed as a “stepping stone” to a senior management or CEO position, or possibly to a law firm partnership, but not as an end in itself.  

HANN:
What impact has technology and the New Economy had on the legal profession, both in terms of substantive law and in the delivery of legal services?

ENNICO:
Well, Charlie, for one thing, thanks to word processing programs, I’m doing a lot more of my own typing than I did 20 years ago!  Seriously, I think technology is a mixed blessing for our profession.  It enables us to do things faster and more efficiently, but it also enables us to make “snap judgments” and respond too quickly to complex legal questions without the proper amount of thought as we bow to client pressures.  Just because the client can communicate with us instantaneously doesn’t mean we can always respond in real time, yet the client expects we can.  I’ve had clients call me within 15 minutes of sending me an e-mail message to ask “what’s taking so long?”  Some questions require thought and research, and you cannot rush thought and research, especially with legal risks at stake.  

While I love e-mail and “instant messenger” programs, I also think they are among the more dangerous ways for lawyers to communicate.  It is easy to misread what someone is trying to say in an e-mail because you can’t grasp the context.  When a client e-mails me with a difficult question, I always call the client to get more facts.  I really want to hear the client’s voice and the “music” behind the words.  I avoid responding by e-mail wherever possible, and when I can’t avoid it I will draft my e-mail response twice or three times, then sleep on it a little, before I send it out.  

HANN:
What do you think of the efforts to reduce the time and expense of litigation such as Alternative Dispute Resolution (ADR)?

ENNICO:
I’m not a litigator, Charlie, but I strongly believe we will be under tremendous pressure as a profession to find new ways to resolve disputes, especially routine and minor ones, in the quickest possible manner.  Our court system is a relic of the Middle Ages and needs to be thoroughly streamlined.  In an age of real-time decision making and instant information, there is no place for a process that takes months or years to resolve even routine cases, and requires executives to leave their desks for weeks at a time, at serious jeopardy to their careers, to serve on jury duty or provide detailed testimony in complex trials.  

If lawyers are to survive as a profession into the 21st century, they will increasingly be forced to abandon the “combat” or “zealous advocate” method of dispute resolution in favor of a “facilitating” approach whose primary goal is to reach workable solutions quickly and efficiently.  Mandatory mediation and arbitration of commercial disputes, and the growing popularity of “fast track” courts specializing in business disputes without jury trials, are all steps in the right direction.

HANN:
What do you think of multidisciplinary practice and particularly the trend of accounting firms to develop law firms and enter legal practice?
ENNICO:
There’s no question we are a profession under siege right now, and it’s not just the accounting firms, Charlie.  It’s law students who never practiced law or passed the bar who are providing “law related” services at cut-rate prices.  It’s downsized or burned-out paralegals and young lawyers going into business doing the only things they know how to do (litigation support, legal research, drafting documents, etc.).  It’s corporations hiring college graduates as “contract administrators” to draft and negotiate their standard agreements.  It’s book publishers giving legal advice through “self-help” law books and newsletters.  It’s Web sites where you can download legal forms for just about any situation at $20 or less a pop.  Like it or not, that little white television-typewriter on your desk is fast becoming your biggest competitor.  As “artificial intelligence” becomes reality, and not just a subject for Stephen Spielberg movies, it is only a matter of time before they develop software programs that will draft legal documents and provide standardized responses to legal questions.


Most states and bar associations are going to have to seriously re-think what really constitutes the “practice of law”.  Representing clients in court will always require a law license, but I would say a majority of lawyers practicing in America today have never seen (and, believe me, don’t want to see) the inside of a courtroom.  If you are trained to review and negotiate software licenses (say, as a Contracts Administrator just out of college), do you really need to get a law degree to set up your own business negotiating software licenses?  As long as there is some regulation to ensure that quality service is being given to clients, I don’t think it should matter who (or what) is providing the service.


I wouldn’t be adverse to seeing a “two tier” education and licensing arrangement in the U.S. similar to the way things have always been done in England – one track for “solicitors” (people, not necessarily lawyers, who advise clients, draft legal documents and do transactional work), and another for “barristers” (lawyers who represent clients I court, with assistance from the client’s “solicitors”).

HANN:
What do you thing of law firms practicing in multiple jurisdictions?

ENNICO:
It’s absolutely essential.  Technology is breaking down borders at an incredible rate, and law firms have to “go native” to avoid losing valuable clients.  While I am not an advocate of “big government” in general, I have always been a strong supporter of federal pre-emption of state laws affecting commerce, and I think we need to see more Congressional action here.  There is absolutely no reason, in this digital age, why someone seeking to raise money from investors has to deal with 52 different sets of securities laws in the U.S. alone.  It is absurd that my local wine shop cannot order a case of my favorite Chardonnay directly from the vineyard in California without violating state liquor laws.  Similarly, it doesn’t make sense that a landscaper who mows lawns on both sides of a state line should need two sets of lawyers and accountants.  

State and local law barriers to commerce are choking the New Economy, and they simply have to be made as uniform as possible unless they advance a truly compelling local interest.  Once that happens, anyone who passes a “federal bar exam” should be able to practice anywhere they want to by paying a reasonable fee in each state where they will maintain an office.  Dare I suggest that international commercial laws be standardized as well?

HANN:
But if you were to remove all of the complex regulations and other barriers to commerce, would anyone need to hire lawyers at all?
ENNICO:
You’ve gotten to the crux of the matter there, Charlie.  There are many who think that lawyers thrive on complexity, feed on inefficiencies in the system, and fight efforts to streamline and simplify commerce because it is not in our self-interest to do otherwise.  It is probably one of the biggest negative perceptions people have about our profession.  Yet there are few people better positioned than lawyers to lead the streamlining and simplifying process, and those who have done so (think of Louis Brandeis, Benjamin Cardozo and the drafters of the Uniform Commercial Code) are rightly regarded as national heroes.  I think advances in technology, the globalization of markets and the increasing dependence of business upon mathematical models will create enough complexity to keep plenty of lawyers busy for a long time to come.  We should be striving as a profession to make it better, not worse. 

HANN:
What advice would you give to a young person who is thinking about becoming a lawyer today?

ENNICO:
I just read that law school applications are up 20% from just a year ago.  There is nothing new about this – law school admissions always seem to spurt in bad economic times.  It’s probably a “flight to safety”.  We used to joke years ago that “you get a MBA to make $100 in year 1, $0 in year 2, and $50 in year 3; you get a law degree to make $50 in year 1, $50 in year 2, and $50 in year 3”.  While there may be some truth to that, I think it’s a terrible reason to enter any profession.


To the second and third year law students who attend my career management seminars, I say that “if you are not passionate about the law, you will not succeed”.  The law is no place for a half-hearted or mediocre effort.  Practicing law, especially the first few years, is an absolute grind, and you will not survive if you are not willing or able to give it your all.  If you are becoming a lawyer because “that’s what Mommy or Daddy does”, because “I’m too stupid to be a doctor but too smart to go into business”, because “lawyers make a lot of money”, because “you can do so many things with a law degree”, or because “the law is a safe way to make a comfortable living”, you are completely out of touch with the profession as it is today.  You should go to law school because you want to be a lawyer, and a darn good one at that.  


HANN:
What advice would you give a young person who is just starting out in a law practice, either on his or her own or with a firm?

ENNICO:
There are only two ways to be successful in the legal profession, and they haven’t changed much in the last 20 years.  Either (1) you have to develop a specialty that’s much in demand (such as patent, ERISA or immigration law), where you take referrals from other lawyers who don’t have the time or patience to master your field of specialty, or else (2) you have to develop strong personal relationships with clients that account for more than 5% of your firm’s total revenue (10% for smaller firms) and would leave with you if you decided to change firms or go off on your own.  

In other words, you have to be either a “specialist” or a “rainmaker”, or some combination of the two.  Law firm partners will think hard and long before “passing over” or downsizing a profitable legal specialist, or a lawyer whose got the firm’s most important client in his or her pocket.  If, on the other hand, you don’t have clients of your own, and your practice is a “general” one without a sharp focus (you do a wide variety of tasks for a wide variety of clients), you are much more vulnerable and should start thinking about career options outside the law.  

HANN:
If you had to live your career all over again, what would you do differently?


ENNICO:
First of all, I wish I had worked at a couple of law firms and had known more lawyers personally before I went to law school.  College graduates who work as a paralegal or administrator at a law firm before going to law school have a real advantage over those who don’t, because they know they really want to be lawyers, they approach the practice of law without illusions, and they know what type of lawyer they want to become.  


Second of all, I wish I had taken more accounting and business courses in my undergraduate years, or had gone for a combined J.D./M.B.A. degree.  Especially if you are not sure you want to be a lawyer for the long haul, having a combined degree will give you a lot more credibility should you decide to move into a business career.  You will also get a better sense of why your business clients behave the way they do.  But most importantly, as the law increasingly becomes a business like any other, I think lawyers will have a hard time succeeding without at least some formal business training.  

Even if you decide against a MBA, you should learn as much as you can about business.  Years ago when I worked in New York City I bought MBA textbooks at a nearby university bookstore and read them on the Metro-North commuter trains going to and from work each day.  It took me three years to get through the core curriculum, but it was worth it.  When people ask me where I got my business degree, I say the “University of Metro-North”.  

I really have no regrets about my career.  I am really having a blast with a “combination platter” career that I think will become more traditional for lawyers in their midlife years – a little law, a little business, a little writing, a little television, maybe a little politics.  You never can predict where your life will take you, Charlie.  You just do whatever it is you are passionate about, do it at the highest possible level you can, keep your eye open for new opportunities even if they look a little bizarre at first, say “yes” to as many of these opportunities as you have time for, don’t waste time worrying about where you will end up or how others will perceive you, and don’t settle for anything less than what you really want to get out of life.

HANN:
Where can our readers learn more about you?
ENNICO:
MoneyHunt and MoneyHunt Small Business Challenge are currently shown on more than 100 Public Television stations nationwide, usually on Saturdays or Sundays, and they should check their local listings for details.  They can find out more about my books, audiocassette programs and seminars from any of the major Web sites that sell books (such as www.amazon.com and www.bn.com) or my own sites at www.legalcareer.com and www.cliffennico.com.  My newest book, Entrepreneurs’ Desk Reference (co-authored with small business expert Jane Applegate), will be published by Bloomberg Press in the spring of 2002.
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