SOME THOUGHTS ABOUT “ENRONS” AND “END RUNS”

By Cliff Ennico


When I was an in-house lawyer, a few years ago, I was always mildly amused when a client stopped by my office and said he had something – a question, a transaction, a proposal – that he had to “run by the legal department”.  I used to think to myself how completely honest that remark was.  The client really wasn’t interested in my advice, and probably questioned my value to the organization, but knew that my office was one of the bases he had to touch in order to get his project approved, and that his goal was to “get it past me”, whatever that might take, so he could move on to the next step in the process.  No wonder that I often felt like a goalie whose job was to keep as many hockey pucks as possible from getting past me.


Now comes the scandal du jour of Enron Corporation, which if you say the name quickly enough comes out “end run”.  Coincidence?  


So far, the accounting profession has been getting the brunt of the bad publicity that has erupted like sewage from a leaky septic system in the wake of the Enron fracas.  I can’t help but wonder, though, where the lawyers were in all of this, especially the in-house lawyers.  While I don’t know, of course, and probably never will, my gut suspicion is that Enron’s in-house lawyers were in the same place – hiding under the conference room table doing everything in their power to distance themselves from the questionable partnership and derivative deals that became Enron’s undoing.


I am not suggesting for a minute that lawyers – any lawyers, outside or in-house – were in any way directly responsible for the Enron fiasco.  I confess I have not studied the matter in sufficient detail to make that call.  Yet it is hard to believe, isn’t it, that at least some of Enron’s in-house lawyers weren’t at least aware of these creative and complicated transactions?  What about the in-house lawyers at Arthur Andersen, one of the “big five” (or is it “big four” now?) accounting firms, one of which recently boasted of being among the largest law firms in America by virtue of its huge in-house legal staff and lawyer-CPA hybrids?


I remember years ago a friend and colleague telling me that “the key to success as an in-house counsel is to stay out of the middle of things.”  His point, well taken, was that by getting too involved in your client’s transactions you risk becoming tainted and losing your credibility within the organization.  Either you become associated with certain factions within the company and lose the respect and trust of others (who inevitably, under Murphy’s Law, get the upper hand and take over the power positions), or you risk becoming associated with a failure and lose your reputation for infallible judgment.  For an in-house counsel, the better part of valor is often, if not always, to have as little contact as possible with things that are going on in the company.


Unfortunately, “staying out of the middle of things” can have a serious downside for attorneys when the “things” are of dubious legality.  Since at least the 1970s, the Model Rules of Professional Conduct have required in-house lawyers to affirmatively protest illegal conduct they become aware of, and even resign their positions if senior management refuses to listen to reason.  Yet the line separating permissibly aggressive business behavior (such as highly creative accounting) from illegal activity can often be hard to discern, even for an experienced lawyer.  Even a diligent, responsible and ethical in-house lawyer, with limited resources and time, would have had trouble assessing the legality of the complex and convoluted Enron transactions without intimate familiarity with partnership tax and accounting rules and derivative securities structures.  Tell the truth – how familiar are you with the finer points of Regulation S-X?


One of an in-house lawyer’s worst nightmares is that a client will ask for advice in an area of law, or type of transaction, that the lawyer knows nothing about.  In such a situation, the lawyer is confronted with a Hobson’s choice – either profess ignorance of the matter and risk being perceived as impotent by the client, or “fake it” and risk malpractice or professional embarrassment when it becomes clear that the “Emperor wears no clothes.”  This fear is compounded when the area of law, or transaction, is a highly complex one that cannot be grasped by reading a legal newsletter, a one-page summary on the Web or a marketing-oriented memo from the outside law firm that handles such matters.  When faced with an Enron-type situation, I think too many of us would have taken the easy way out – defer as much as possible to the judgment of outside professionals (the lawyers, accountants and consultants who structure these transactions), let the outside professionals deal directly with the involved clients, and commit as little as possible to paper or e-mail so as to “stay out of the middle”.


Add to this the painful reality that no in-house lawyer succeeds by killing deals or bucking senior management, and you have the perfect playing field for future Enrons, or “end runs” around the legal process.


I don’t think there is any practical way for an in-house counsel to prevent future Enrons without becoming a “whistle blower” and jeopardizing his or her career.  Inevitably, however, the longer you stay in a position where legally dubious, if not outright illegal, activity is going on, the more likely you are to be tainted by the same brush that brings down the actual perpetrators.  In a situation in which you suspect Enron-type goings on, the best course may be to resign your position and seek work elsewhere before the you-know-what hits the fan.  That way, when it does, you are at a safe distance from the problem and can always claim your “suspicions” of improper activity were a prime reason for leaving, thereby preserving your professional integrity.  

I don’t know if it is possible to be downsized from an in-house job because you weren’t firm enough and let too many hockey pucks sail by you into the net.  But I can’t imagine what it must be like to be in the job market right now with a resume whose latest entry reads, “Associate General Counsel, Enron Corp.”
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