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Boy, what a difference a few months makes!  When I began this series of articles the New Economy was in full bloom, with torrents of “dot com” companies going public and reaching for the sky.  Today the NASDAQ market is heading for Davy Jones’ Locker, bankruptcy counseling is the hot new legal specialty, and many (hell, most) of the young entrepreneurs that were handing out business plans a year ago are handing out resumes.  They may even be hitting YOU up for a job.  Sic Transit Gloria.

Yet deep in our hearts, we still believe that the New Economy is suffering only a temporary bout of indigestion, not a fatal stroke.  Strange as it may sound, now that the bubble has burst and valuations are coming back down to Earth, I would argue (contrarian that I am) that now is an excellent time to look for a legal job in the New Economy.  Six months ago, we couldn’t tell the winners from the losers.  Now the losers have largely been removed from the playing field; the New Economy companies that are still around are obviously doing something right.  While we can debate the long-term merits of this economic model or that, there is no question the Internet, computers and software, new telecommunications products and biotechnology are profoundly changing our lives, and the great careers in corporate lawyering belong to those who can spot the “winners” now and get on board before everyone else recognizes them.  


So how do you do it?  How do you pick the winners in a fast changing, dynamic marketplace?  Here are some of the things you need to look for.


Follow the Cash . . . Flow.  If a New Economy company has earnings and profits, terrific, but most do not.  One of the things the New Economy pundits got right is that profits, at least in the early stages of a new company’s development, are irrelevant to the future success of the company.  A startup exploiting an exciting new technology can go years and years without ever generating a profit in the accounting sense, as long as its outside investors (who, after all, can only legally see a return on their investment once the company is profitable) are patient.  Many entrepreneurs argue, I think correctly, that a new company has to plow every penny it makes into building market share and brand awareness to avoid being overtaken by its competition.  If a company is doing that, and succeeding at it, the profits will be there eventually.  And they will be huge.


What is essential, however, to the company’s long term success is that the company have, and maintain, a strong cash flow at all times.  Without getting lost in accounting and financial jargon, by “cash flow” I mean that people are paying money – lots of money – for the company’s goods or services.  Many of the “dot com” companies that collapsed in the last year were not really businesses at all; they were merely cool ideas sketched on a piece of paper.  They were offering stuff for sale, but nobody was buying.  They were showing revenue on their books, but it was all coming from their investors and the occasional strategic partner (a lot of it, in fact, was barter, which can be treated as revenue under GAAP but doesn’t generate any operating cash).  While early stage investors can help you get through the first few months, or even the first year, of operations, sooner or later, the money to pay your bills has to come from the revenue you generate from your business.  Until you have revenue, you don’t have a business.

Take America Online, for example.  Millions of Americans are paying $19.95 a month for this service.  Even if the company didn’t generate a penny of revenue from other sources (and believe me, it does), it can always count on those millions of checks coming in the door every month.  I don’t know offhand how profitable America Online is, but as long as those millions of subscribers are out there, they will be paying their bills and their employees’ salaries for a long time to come.

Or, as another example, take Ebay, the online auction service.  Hundreds of thousands of Americans selling their old baseball cards and children’s toys, and paying Ebay a small commission on every transaction.   Again, a strong, reliable cash flow, which could even be stronger if they charged buyers as well as sellers for participating in auctions the way “real” auction houses do.

Now take Yahoo!, the Internet portal.  Free subscriptions.  Free software downloads.  Everything free.  They live on advertising.  The market heads south, advertisers get nervous, and where are you?  Three dollars a share, that’s where!

Please don’t get me wrong – I’m not saying that profits are not important.  Any business that isn’t profitable after a few years in operation is a business you probably shouldn’t be part of.  My point is simply that even an unprofitable business with strong cash flow can weather just about any economic storm.  In business you can control the amount of profit you realize by controlling your costs, but you cannot control revenue.  The amount of revenue you receive depends entirely on the whims and perceptions of your marketplace.  A strong cash flow means that people are buying your idea, and are parting with their hard-earned money because they believe your products and services will improve the quality of their lives in some way.  While a business with revenue may not have profits, a business without revenue cannot ever be profitable.  All profits begin as revenue, and you can’t worry about the bottom line (profits) if nothing is happening on the top line (revenue).

Brand Equity.  A recent survey of Internet users about consumer “dot coms”, published recently in The Wall Street Journal, came to a startling conclusion.  It turned out that there was no correlation between gains in a dot com’s brand awareness (the number of people who could correctly identify the company, its products/services and message) and changes in the company’s share price.  Some of the companies experiencing the largest increases in brand awareness due to relentless advertising and promotion (Ameritrade and Priceline, for example) also experienced some of the largest share-price losses.

What the study concluded is that a company’s “brand equity” or “brand attitude” – the ratio of people who view the company’s products and services favorably to the total population – is more important to a company’s success than brand awareness.  Brand awareness that does not translate into brand equity in the form of a positive attitude and purchase momentum will not be worth much in terms of share price.  In fact, the study concluded that one of the worst outcomes for a company is to have potential customers become familiar with the company’s products and services and decided that they are not desired or compare unfavorably with competing alternatives.

As I’ve said before in this series of articles, the Internet, unlike the broadcast media, is driven by the consumer.  Television, for example, is a passive medium -- on television, people will sit through your ad because they want to see the rest of the program they are watching (or the next program coming up).  By contrast, on the Internet you can beat the consumer over the head all you want with banner advertising and spam e-mail, but you cannot force the consumer to listen to your pitch.  It’s the consumer that has to make the decision to click on your Web site and see what you have to offer.  If your brand is not perceived favorably by the market, that just won’t happen.

If you are looking for a job in the New Economy, don’t pick a company just because you recognize the name.   Find out what people really think about the company, its products and services.  If the company’s revenues are growing consistently, chances are the company’s “brand equity” is as well.  People buying your stuff online is the sincerest form of flattery.

Scalable Business Model.  Here’s one from your college Economics 101 course.  A “scalable” business is one in which revenues increase in geometric proportion to each marginal increase in cost.  Translated into English, this means:

· if each additional dollar of cost generates three dollars of revenue (no more, no less), the business is not scalable; but

· if each additional dollar of cost generates three, then five, then ten dollars of revenue, the business is scalable.

This is a difficult concept for many lawyers to grasp, because lawyering is not a scalable business.  When you bill by the hour, the only way to increase revenue is to work more hours, or hire more people to work more hours.  


In general, you want to work for a company whose products and services are scalable.  Scalability means healthy growth in revenues and profits.  Nonscalable businesses can grow only by adding bodies and increasing costs, which holds down profits and makes the company more vulnerable to revenue shortfalls.


For example, software companies are highly scalable businesses.  After the initial investment in research and development for a new software product, all that needs to be done is to make copies of the software, then package and ship the copies.  Costs go way down, and revenues take off to the sky, once a new software product is launched.  Once millions of people have bought the new product, they become a captive audience for enhanced versions, which cost only a fraction to produce as the original product but can be sold at a price only slightly less than Version 1.0.  Think razor and blades, folks.  


Now, all software companies customize their products to the needs of specific customers, to some extent (think of the “macros” or templates for letters and form documents you can create in Microsoft Word, for example).  If, however, a company goes too far in customizing products – to the point that no two customers have exactly the same product – it becomes a nonscalable consulting business.  Every time a new version of the software is released, it has to be tailored to the needs of each customer, at great cost.  Costs keep pace with revenue, and put a lid on profits.  Thus does a scalable business, through mismanagement, become nonscalable.


The New Economy, like the Old, has both scalable and nonscalable businesses.  When sizing up a New Economy company, make sure you are boarding the Starlight Express, not the Third Avenue local.

A Management Team That Has All Four “M’s”.  A New Economy company lives and dies on the strengths of its management.  You cannot spend enough time sizing up the people that run a growing company, because so much depends on personality, style and ability (in roughly that order).

Specifically, you are looking for a management team that has the “Four M’s” – they know how to “Make” whatever it is they are selling, they have detailed knowledge and insight into the “Markets” for the products and services, they understand the Business “Model” (as in “How Do We Make Money at This?”), and they are loaded to the gills with “Moxie”.  


Finally, make sure there is room for you in the inner circle of senior management.  Every company is run by a clique or “club” of a few people in key positions – they hog all the important decisions, they socialize with each other, they are the best compensated people in the organization, and they are almost never downsized.  The whole reason for joining a New Economy company is that it is easier to achieve membership in that “club” than it is in a larger, more established firm.  If the doors to the “club” have already closed and the membership is fixed, you become merely another employee, albeit one with a valuable specialty.   Make sure those doors are still open.  If they are, make sure you want to be a member of that club.  In other words, make sure the other club members share your values, ethics and way of looking at the world.   Ask yourself, “are these the people I want to get into trouble with?”  If the answer is “no”, walk away . . . fast.


“It’s a Dog with Fleas Now, but Consider the Upside”.   Maybe . . . just maybe . . . you’re more interested in finding a loser and turning it into a winner.  If so I have some advice from an old friend, Dick Wirth.  Dick runs Corporate Renewal Services, Inc. in Stratford, Connecticut, a consulting firm that specializes in turnaround management strategies (think “reorganization”) for struggling technology companies.  Needless to say, he has been a very busy man lately.  Also needless to say, he is getting a lot of resumes from transitioning corporate lawyers who think they have what it takes to become a management consultant.


When I recently suggested to Dick that corporate lawyers would be an excellent fit for his firm, because of their analytical skills and experience in managing complex transactions, his response was “yeah, but believe me, they need a lot more than that.”  Specifically, Dick said that to make the transition from lawyering to management consulting in the turnaround arena, a lawyer needs, at the very least:

· an intimate knowledge of bankruptcy and creditors’ rights law;

· a thorough working knowledge of accounting and financial management;

· “computer literacy” – specifically, a strong familiarity with Microsoft Excel and at least one of the major accounting software programs (such as PeachTree); and

· “incredible people skills – when companies are struggling to survive, it brings out both the best and the worst in their management team, and you’ve got to be able to deal with them as human beings, not as pieces on a game board.”

If you are thinking at all about joining a troubled company in the hopes of landing a plum management job once the company rebounds, give serious thought to Dick’s advice before taking the plunge.  
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